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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al. )
)

Plaintiffs, )
)

v. ) Case No. 4:05-cv-00329-GKF-PJC
)

TYSON FOODS, INC., et al. )
)

Defendants. )
)

REPLY IN SUPPORT OF DEFENDANTS’ MOTION IN LIMINE TO PRECLUDE 
GENERALIZED REFERENCES TO DEFENDANTS ON ISSUES 

REQUIRING DEFENDANT-SPECIFIC PROOF

Plaintiffs’ Response in Opposition to Defendants’ Motion In Limine To Preclude 

Generalized References To Defendants On Issues Requiring Defendant-Specific Proof, Dkt. No. 

2476 (Aug. 20, 2009) (“Opposition”) conflates the indivisibility of an injury with the 

requirement to show causation.1  Plaintiffs leap straight to joint and several liability, see Opp. at 

2, skipping entirely the first step of actually proving each individual Defendants’ contribution to 

the alleged injury.  As set forth in Defendants’ Causation Motion and Defendants’ Motion In 

Limine To Preclude Generalized References To Defendants On Issues Requiring Defendant-

Specific Proof, Dkt. No. 2399 (Aug. 5, 2009) (“Motion”), Plaintiffs must show the basic and 

required element of causation as to each Defendant.  The law does not permit liability based on 

the mere assumption that all defendants, simply by virtue of being named in the suit, committed 

an act that caused the injury of which Plaintiffs complain.  To date, Plaintiffs’ case has consisted 

                                               
1 See Defendants’ Motion for Partial Summary Judgment Dismissing Counts 1, 2, 3, 4, 5, 6 and 
10 Due to Lack of Defendant-Specific Causation and Dismissing Claims of Joint and Several 
Liability Under Counts 4, 6 and 10, Dkt. No. 2069, (May 18, 2009) (“Causation Motion”).
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chiefly of undifferentiated claims concerning the “poultry industry,” an entity of their own 

creation that includes companies not included in this lawsuit.  See Motion at 2.  In closing, 

Plaintiffs now assure the Court that they will adduce such Defendant-specific proof.  Opp. at 4.  

Once Plaintiffs have done so, then aggregate references to Defendants are permissible.  But until 

they have introduced evidence that each Defendant may be held accountable for certain conduct, 

language attributing the acts of one or a few to all is impermissibly confusing and prejudicial and 

should be prevented.

I. Unsupported Generalizations Against Defendants Are Irrelevant Under Federal 
Rule of Evidence 402

Plaintiffs base their Opposition on their claim that indivisible injury gives rise to joint and 

several liability.  See Opp. at 2.  But this misses the thrust of Defendants’ Motion, which seeks to 

prohibit Plaintiffs from eliciting generic claims about Defendants or the “poultry industry” 

generally without having presented evidence that links each Defendant to the alleged injury.  

Plaintiffs must show causation as to each, individual Defendant.  See Twyman v. GHK Corp., 93 

P.3d 51, 54 n. 4 (Okla. Civ. App. 2004); Angell v. Polaris Prod. Corp., 280 Fed.Appx. 748, 2008 

U.S. App. LEXIS 12007 (10th Cir. June 4, 2008); City of St. Louis v. Benjamin Moore & Co., 

226 S.W.3d 110, 114 (Mo. 2007); see also Causation Mot. at 16-21; Motion at 5.  Because 

undifferentiated evidence has no bearing on individual Defendants unless its applicability as to 

each Defendant has already been established, it is irrelevant for failing to make “more probable 

or less probable” any fact that is “of consequence to the determination of the action.”  Fed. R. 

Evid. 401.  
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II. Unsupported Generalizations Against Defendants Would be Unfairly Prejudicial, 
Would Confuse the Evidence, and Would Mislead the Jury Under Federal Rule of 
Evidence 403

Any effort to tar all Defendants with the conduct of others, where individual causation 

has not been established, would be confusing and unfairly prejudicial because, in contravention 

of Federal Rule of Evidence 403, it has a “‘tendency to suggest a decision on an improper 

basis.’”  United States v. Wilson, 276 Fed.Appx. 859, 861 (10th Cir. 2008) (quoting United 

States v. Curtis, 344 F.3d 1057, 1067 (10th Cir. 2003)); see also Stump v. Gates, 211 F.3d 527, 

534 (10th Cir. 2000).  Such evidence would improperly invite the factfinder to find liability 

based on mere speculation rather than on true evidence of causation. 

Plaintiffs’ principal response is a procedural one, that compliance with Federal Rule of 

Evidence 403 would be “amorphous and untenable” and would unduly burden the Court.  Opp. 

at 2.  But the point of Defendants’ Motion is to alleviate the burden on the Court.  Plaintiffs will 

control the order and pace of their case, and if ordered to proceed with showing a case against 

each Defendant before resorting to generalities there should be no need for any such burden.  

And at any rate, the burden on Plaintiffs to proceed in an appropriate manner does not outweigh 

each individual Defendant’s right to have a case proved specifically against it.  Rule 403 

excludes evidence that poses a “danger of unfair prejudice, confusion of the issues, or misleading 

the jury.”  Fed. R. Evid. 403.  As Defendants’ Motion points out, courts have consistently 

understood this to prevent parties from making generalized references that aggregate similarly 

situated groups of defendants.  See Motion at 6; see also United States v. Edwards, 159 F.3d 

1117, 1127 (8th Cir. 1998); Smith v. Arthur Andersen, 2005 WL 5976558, at *1 (D. Ariz. 2005) 

(granting similar motion to prevent references to underwriters as a group).  A similar preclusion 

is appropriate here, where failure to do so will lead to confusion and unfair prejudice.
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CONCLUSION

For the aforementioned reasons and those included in Defendants’ Motion In Limine To 

Preclude Generalized References To Defendants On Issues Requiring Defendant-Specific Proof, 

(Dkt. No. 2399), the Court should grant Defendants’ Motion and preclude Plaintiffs from making 

generalized references to Defendants on issues requiring defendant-specific proof.

Respectfully submitted,

BY: ____/s/ Jay T. Jorgensen____________
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone:  (202) 736-8000
Facsimile:  (202) 736-8711

-and-

Robert W. George
Vice President & Associate General Counsel
Bryan Burns
Timothy T. Jones
Tyson Foods, Inc.
2210 West Oaklawn Drive
Springdale, Ark.  72764
Telephone: (479) 290-4076
Facsimile: (479) 290-7967

-and-

Michael R. Bond
KUTAK ROCK LLP
Suite 400
234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-
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Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson
900 Robinson Renaissance
Oklahoma City, OK  73102
Telephone:  (405) 239-6040
Facsimile:  (405) 239-6766

ATTORNEYS FOR TYSON FOODS, INC.; 
TYSON POULTRY, INC.; TYSON 
CHICKEN, INC; AND COBB-VANTRESS, 
INC.

BY:____/s/James M. Graves__________
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION)
Woodson W. Bassett III
Gary V. Weeks
James M. Graves
K.C. Dupps Tucker
BASSETT LAW FIRM
P.O. Box 3618
Fayetteville, AR  72702-3618
Telephone:  (479) 521-9996
Facsimile:  (479) 521-9600
-and-

Randall E. Rose, OBA #7753
George W. Owens
OWENS LAW FIRM, P.C.
234 W. 13th Street
Tulsa, OK 74119
Telephone:  (918) 587-0021
Facsimile:  (918) 587-6111

ATTORNEYS FOR GEORGE’S, INC. AND 
GEORGE’S FARMS, INC.

BY:____/s/ A. Scott McDaniel_______
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION)
A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
MCDANIEL, HIXON, LONGWELL

& ACORD, PLLC
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320 South Boston Ave., Ste. 700
Tulsa, OK  74103
Telephone:  (918) 382-9200
Facsimile:  (918) 382-9282

-and-
Sherry P. Bartley
MITCHELL, WILLIAMS, SELIG,
    GATES & WOODYARD, PLLC
425 W. Capitol Avenue, Suite 1800
Little Rock, AR 72201
Telephone:  (501) 688-8800
Facsimile:  (501) 688-8807

ATTORNEYS FOR PETERSON 
FARMS, INC.

BY:___/s/ John R. Elrod____________
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION)
John R. Elrod
Vicki Bronson, OBA #20574
P. Joshua Wisley
CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone:  (479) 582-5711
Facsimile:  (479) 587-1426
-and-

Bruce W. Freeman
D. Richard Funk
CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone:  (918) 586-5711
Facsimile:  (918) 586-8553

ATTORNEYS FOR SIMMONS FOODS, 
INC.

BY:___/s/ Robert P. Redemann_______
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION)
Robert P. Redemann, OBA #7454
PERRINE, MCGIVERN, REDEMANN,                                                              

REID, BERRY & TAYLOR, P.L.L.C.
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Post Office Box 1710
Tulsa, OK 74101-1710
Telephone:  (918) 382-1400
Facsimile:  (918) 382-1499

-and-
Robert E. Sanders
Stephen Williams
YOUNG WILLIAMS P.A.
Post Office Box 23059
Jackson, MS 39225-3059
Telephone:  (601) 948-6100
Facsimile:  (601) 355-6136

ATTORNEYS FOR CAL-MAINE FARMS, 
INC. AND CAL-MAINE FOODS, INC.

BY:____/s/ John H. Tucker__________
(SIGNED BY FILING ATTORNEY WITH 
PERMISSION)
John H. Tucker, OBA #9110
Theresa Noble Hill, OBA #19119
RHODES, HIERONYMUS, JONES, TUCKER &
GABLE, PLLC
100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100
Tulsa, Oklahoma 74121-1100
Telephone: (918) 582-1173
Facsimile: (918) 592-3390

-and-
Delmar R. Ehrich
Bruce Jones
Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYS FOR CARGILL, INC. AND 
CARGILL TURKEY PRODUCTION, LLC
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CERTIFICATE OF SERVICE

I certify that on the 28th day of August, 2009, I electronically transmitted the attached 
document to the court’s electronic filing system, which will send the document to the following 
ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us
Tina L. Izadi, Assistant Attorney General tina_izadi@oag.state.ok.us

Douglas Allen Wilson doug_wilson@riggsabney.com,
Melvin David Riggs driggs@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
David P. Page dpage@riggsabney.com
Riggs Abney Neal Turpen Orbison & Lewis

Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Riggs Abney

J. Randall Miller rmiller@mkblaw.net

Louis W. Bullock lbullock@bullock-blakemore.com

Michael G. Rousseau mrousseau@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com
Motley Rice LLC

Elizabeth C. Ward lward@motleyrice.com
Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Lee M. Heath lheath@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Motley Rice
COUNSEL FOR PLAINTIFFS

Stephen L. Jantzen sjantzen@ryanwhaley.com
Patrick M. Ryan pryan@ryanwhaley.com
Paula M. Buchwald pbuchwald@ryanwhaley.com
Ryan, Whaley & Coldiron, P.C.

Mark D. Hopson mhopson@sidley.com
Jay Thomas Jorgensen jjorgensen@sidley.com
Timothy K. Webster twebster@sidley.com
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Gordon D. Todd gtodd@sidley.com
Sidley Austin LLP

Robert W. George robert.george@tyson.com

Michael R. Bond michael.bond@kutakrock.com
Erin Walker Thompson erin.thompson@kutakrock.com
Kutak Rock LLP
COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, 
INC.; AND COBB-VANTRESS, INC.

R. Thomas Lay rtl@kiralaw.com
Kerr, Irvine, Rhodes & Ables

Jennifer S. Griffin jgriffin@lathropgage.com
Lathrop & Gage, L.C.
COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann rredemann@pmrlaw.net
Lawrence W. Zeringue lzeringue@pmrlaw.net
David C. Senger dsenger@pmrlaw.net
Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC

Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
Young Williams P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
The Owens Law Firm, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks
Paul E. Thompson, Jr. pthompson@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
Jennifer E. Lloyd jlloyd@bassettlawfirm.com
Bassett Law Firm
COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
Conner & Winters, P.C.

Bruce W. Freeman bfreeman@cwlaw.com
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D. Richard Funk
Conner & Winters, LLLP
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtuckercourts@rhodesokla.com
Leslie J. Southerland ljsoutherlandcourts@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thillcourts@rhodesokla.com
Rhodes, Hieronymus, Jones, Tucker & Gable

Terry W. West terry@thewesetlawfirm.com
The West Law Firm

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann Kleibacker Lee kklee@baegre.com
Todd P. Walker twalker@faegre.com
Faegre & Benson LLP
COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC

Michael D. Graves mgraves@hallestill.com
D. Kenyon Williams, Jr. kwilliams@hallestill.com
COUNSEL FOR POULTRY GROWERS

William B. Federman wfederman@aol.com
Jennifer F. Sherrill jfs@federmanlaw.com
Federman & Sherwood

Charles Moulton charles.moulton@arkansag.gov
Jim DePriest jim.depriest@arkansasag.gov
Office of the Attorney General
COUNSEL FOR THE STATE OF ARKANSAS AND THE ARKANSAS NATURAL 
RESOURCES COMMISSION

Carrie Griffith griffithlawoffice@yahoo.com
COUNSEL FOR RAYMOND C. AND SHANNON ANDERSON

Gary S. Chilton gchilton@hcdattorneys.com
Holladay, Chilton & Degiusti, PLLC

Victor E. Schwartz vschwartz@shb.com
Cary Silverman csilverman@shb.com
Shook, Hardy & Bacon, LLP

Robin S. Conrad rconrad@uschamber.com
National Chamber Litigation Center, Inc.
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COUNSEL FOR AMICI CURIAE CHAMBER OF COMMERCE FOR THE U.S. AND 
THE AMERICAN TORT REFORM ASSOCIATION

Richard C. Ford fordr@crowedunlevy.com
LeAnne Burnett burnettl@crowedunlevy.com
Crowe & Dunlevy
COUNSEL FOR AMICUS CURIAE OKLAHOMA FARM BUREAU, INC.

M. Richard Mullins richard.mullins@mcafeetaft.com
McAfee & Taft

James D. Bradbury jim@bradburycounsel.com
James D. Bradbury, PLLC
COUNSEL FOR AMICI CURIAE TEXAS FARM BUREAU, TEXAS CATTLE 
FEEDERS ASSOCIATION, TEXAS PORK PRODUCERS ASSOCIATION AND TEXAS 
ASSOCIATION OF DAIRYMEN

I also hereby certify that I served the attached documents by United States Postal Service, 
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118

Dustin McDaniel
Justin Allen
Office of the Attorney General of Arkansas
323 Center Street, Suite 200
Little Rock, AR  72201-2610
COUNSEL FOR THE STATE OF 
ARKANSAS AND THE ARKANSAS 
NATURAL RESOURCES COMMISSION 
John E. and Virginia W. Adair Family Trust
Route 2 Box 1160
Stilwell, OK 74960
C Miles Tolbert 
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118
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Cary Silverman 
Shook Hardy & Bacon LLP
600 14th Street NW, Suite 800
Washington, D.C. 20005-2004

Cherrie House
P.O. Box 1097
Stilwell, OK 74960
David Gregory Brown 
Lathrop & Gage LC (Jefferson City)
314 E High Street
Jefferson City, MO 65101
Donna S Parker
34996 S 502 Road
Park Hill, OK 74451

Doris Mares
14943 SE 15th Street
Choctaw, OK 73020-7007

G Craig Heffington
20144 W Sixshooter Road
Cookson, OK 74427

George R Stubblefield
HC-66, Box 19-12
Proctor, OK 74457
Gordon W. and Susann Clinton
23605 S Goodnight Lane
Welling, OK 74471

Jerry M Maddux 
Selby Connor Maddux Janer
P.O. Box Z
Bartlesville, OK 74005-5025

Jim Bagby
RR 2, Box 1711
Westville, OK 74965
Jonathan D Orent 
Motley Rice LLC (Providence)
321 S Main Street
Providence, RI 02940
Marjorie Garman
19031 US HWY 412
Colcord, OK 74338-3861
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Randall E Kahnke 
Faegre & Benson (Minneapolis)
90 S 7th Street, Suite 2200
Minneapolis, MN 55402-3901

Richard E Parker
34996 S 502 Road
Park Hill, OK 74451
Robin L. Wofford
Route 2, Box 370
Watts, OK 74964

Steven B Randall
58185 County Road 658
Kansas, OK 74347
Victor E Schwartz 
Shook Hardy & Bacon LLP
600 14th Street NW, Suite 800
Washington, D.C. 20005-2004
William House
P.O. Box 1097
Stilwell, OK 74960

___/s/ Jay T. Jorgensen_________
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